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O R D E R 

 
 The Court, en banc, has considered the Petitioners Petition for 

Special Action, the court-ordered responses filed by Respondents Mayes 

and Fontes, the Brief of Amici Curiae Speaker of the Arizona House of 

Representatives Ben Toma and President of the Arizona Senate Warren 

Petersen,  

 Under Special Action Rule 3(a), the only question that may be 
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raised in a special action in the context of a pending proceeding is 

whether the respondent judge has failed to exercise discretion which he 

has a duty to exercise or to perform a duty required by law as to which 

he has no discretion. Ariz. R. P. Spec. Act. 3(a). 

  Petitioners the Court that they have diligently 

sought a final ruling from the trial court.  n fact, Petitioners 

filed a Motion for an Order Reflecting Additional Rulings of the Court 

on December 28, 2022, specifically urging the trial court to issue a 

final judgment.   Petition at 13 (emphasis ad Despite repeated 

attempts, Petitioners have been unable to move the trial court to 

 (emphasis added).)  In their responses, 

Respondents point out that this assertion was false, and Petitioners now 

concede in their reply that they have never asked the trial court for a 

final judgment.   

 Petitioners have therefore not established that they are entitled 

to special action relief.   

 IT IS ORDERED declining jurisdiction without prejudice to seeking 

expedited consideration of a proper appeal in the Court of Appeals.   

 IT IS FURTHER ORDERED  

 IT IS FURTHER ORDERED that although the record indicates that the 

trial court entered its order on July 17, 2023 which was within 60 days 

of submission of Petitioners , see Ariz. Const. art. 6, 

§ 21; and Ariz. R. Sup. Ct. 91(e), at this point there is no apparent 

impediment to entering a final judgment, and the trial court should 
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enter a final appealable judgment forthwith.   

Respondents Mayes and Fontes seek their reasonable attorney fees 

pursuant to ARCAP 25 and A.R.S. § 12-349(A)(1) and (A)(3).  

The factors the Court is to consider under the statute include 

before the claim was asserted,  of fact 

det

reasonably in conflict.   A.R.S. § 12-350(1) and (6).  

Because Petitioners were not only aware that they needed a final 

judgment to seek appellate relief but also misrepresented to this Court 

that they had sought such relief when they had not done so, and because 

this representation was the underlying premise upon which this petition 

was brought, and because  for trial court 

error can be presented on appeal, we find that the special action 

unnecessarily expanded the proceeding and compelled Respondents to incur 

the unnecessary expense of filing their court-ordered responses. 

Therefore,  

 IT IS FURTHER ORDERED granting 

equest against Petitioners under A.R.S. § 12-349(A)(3) and 

A.R.S. § 12-350 for their reasonable attorney fees incurred to respond 

to the petition.  

 IT IS FURTHER ORDERED 

Motion for Leave to File Amicus Curiae Brief as moot.  

 As a final matter, the Court is mindful of the difficulties 
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presented in this extraordinarily close election. Notwithstanding these 

difficulties, the Court advises both sides to focus on the important 

legal and factual issues presented here and refrain from disparaging 

their opponents.  See Ariz R. Sup. Ct. 41, A Lawyer's and Legal 

Paraprofessional's Creed of Professionalism of the State Bar of Arizona. 

B. With Respect to Opposing Parties and Their Counsel. 

 

   DATED this _____23RD   day of August, 2023. 

 
       _______/s/_______________________ 
       ROBERT BRUTINEL 
       Chief Justice  
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