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DIVISION 3
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. IN THE SUPERIOR COURT OF THE STATE OF ARIZON
, : ‘ FEB 1.3 2009
IN AND FOR THE COUNTY OF MOHAVE ] VIRLYNN TINNELL
: CUER RIOR COURT

BY: _| lj\f\ " DEPUTY

Jners o5

NNELL, CLERK

 COURT NOTICE/ORDER/RULING

STATE OF ARIZONA,
Plaintiff,
Vs, 0. CR-2007-0743 &
WARREN STEED JEFFS,
: . Defendant.

R-2007-0953 .

The Court identifies the following set of recent pleadings filed in these cases:

|

1: Defendant's Motion for Disclosure of Audio and Video Recordings (February 2,

2009); State's Response (February 2, 2000); Defendant's Reply (February 9, 2009).

2. Defendant's Motion for Deposition of Witness Rebecca Musser (I’\-Tebruary 3, 2009},

. State’s Resplonse (February 2 2000); Defendant's Reply (February 9, 200

3. Defendant’'s Motion for Deposition of Witness Sam Brower (Feb

Gtate's Response (February 5, 2009) Defendant’s Reply {dated February 1

As to issue #1 the State appears to agree that the defense should b

receive the items indicated, as long as the State Is able fo obtain them frorri
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jjary 5, 2009),
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0, 2009).

e entifled to

the Texas

authorities. The defense Reply mdlcates some skeptictsm as to whether the desired

cooperation from the Texas authorltles will be forthcoming. |t seems to the

eventual productlon of the items sought will be facilitated by there being a ¢

* directing that production.
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IT IS ORDERED granting the Defendant's Motion for Disclosure of Audio and Video

Recordings and dtreoting the State to comply with the requests made there n by no later than

March 23, 2009. - =
The Court at this time declines to define in advance any specific sanction to be -

imposed if the State is unable to comply with this Order.

"As to issue #2, it appears that the parties are in the process of work hﬂg this matterlout
Informally and seem cont" dent of thelr ability to do so without judicial mtervrntlon ’

ITIS ORDERED deferring rullng on the Defendant's Motion for Deposition of W;tness

Rebecca Musser unless spec&f catly requested in writing to do so by either party.

As to issue #3 the State opposes the deposition of Mr, Brower becagise they do not
intend to call him as a witness because he may be subject to the assert[on of the attorney-

client privilege and be'cause‘ information sought to be obtained from him has already been

obtained through other sources. Rule 15.3(a)(2) is not limited to persons disclosed as

withesses by either party. The rule lapplies to persons whose testimony is | aterial to the
case or necessary adequstety to orepare a defense or investigate the 'offertse. The State |
does not appeer to be asserting that Mr. Brower would not fall within the a I‘ove set of
persons. The right to as.sert the attorney-client privilege probably rests with \either Mr. Brower

or whoever he has ah attomey-tike relationship with or perhaps the client Fho has hired an

-attorney who in turn has hlred M. Brower to work as an mvestlgator The State is not

assertlng that it has an attorney-chent relattonshlp with Mr. Brower The Court cannot rule
out the possiblhty that such pn\nlege may be asserted by some other perso or entity, in
which case the Court will have to determine whether making public pronouiz['cements about |

an investigation done pursuént to an attorney-client privilege constitutes a waiver of that
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privilege. The privilege certainly eanhot be asserted by someone not a party to that

relationship, such as the State of Anzona As to the suggestion that the inf!:rmation sought

. has already been obtalned elsewhere, it should go without saying that effeTtave

|

representation of a criminal defendant includes not accepting staiements of withesses at face

E =1

vaiue but seeking at the very least independent grounds for impeaching thlse statements.

The Court acknowledges that Rule 403, Rules of Evidence, might allow it tr ‘exclude

otherwise relevant evidence to prevent undue delay, waste of time or need|ess presentation

of cumulative evidence, but the Court is certainly in no positioh at this time to make such a
determination.

As a purely prqcedutel.'i'ssue, the Court notes that in the defense mation counsel
originally requested orai etQUmeht. The State’s Response made no referefce to oral
argument, although their ‘p.r‘i'e'r pleadings have typlcatly not done so. The copy of the defehse
Reply received by the Court was accontpanied by a cover letter trom Mr. Ptccarrete asking
the Court torrule based on theil’;')le'adings end indicattng at least his opinion flthat no oral
. argument was necessary. | A‘“co'py'of that letter is indicated as having been/e-mailed to the,
State, presumably on February 10, 2009, The State does not appear to disagree with the‘
proposal that the Court rule based on the pleadings without any further orz argu‘ment. |

For the above reasons, the Court determines that Mr. Brower is subject to being

deposed pursuant to RuIe 15 3(a)(2)
IiTIS ORDERED grantmg the Defendant’s Motion for Deposition of ]Wntness Sam

Brower, The Court will sign an Order dlrectmg him to submlt to a deposition at a time and

place of defense counsel's c,hoosmg if he has not submitted to a personal interview at a time

o
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300 S. Fourth Street, Suite 701

Mohave County Court Administrator 1

" and place of his chdoéing within a reasonable period of time, not to exceed|45 days, from the

date of this Order.

ccC:

Mohave County Attorney
Matthew J. Smith

Michael L. Piccarreta :

145 South Sixth Avenue .
Tucson, AZ 85701-2007 ‘
Attorney for Defendant

Richard A. Wright

Las Vegas, NV 89101 B
Co-Counsel for Defendant -

Mohave Couhty Jail

Kip Anderson ' ‘ o ’

Honorable Steven F. Conn |
Division 3




